ATTORNEY GENERAL' S OPEN RECORDS AND MEETI NGS OPI NI ON
No. 98-0 16

DATE | SSUED: July 2, 1998

| SSUED TO Jeff Schneider, Lincoln Gty Myor

CI TIZEN S REQUEST FOR OPI NI ON

On May 1, 1998, this office received a request for an opinion under
N.D.C.C 8§ 44-04-21.1 from Mary Ann Filibeck asking whether the
Lincoln City Council violated N.D.C.C. 88 44-04-19 (the open neetings
law) and 44-04-20 (notice of neetings) when the city council net on
April 2, 1998, after its regular nonthly neeting had adjourned.

FACTS PRESENTED

The Lincoln Cty Council held a regular neeting on the evening of
April 2, 1998. The neeting adjourned at approximately 11:10 p.m
The city of Lincoln has a five-nmenber city council, and the council
menbers present at the regular neeting were Myor Jeff Schneider,
Gerlynn Gabel, Mary Ann Filibeck, and John Kramer. The other council
position was vacant as the result of a resignation in March of 1998.

As people were | eaving, Mayor Schnei der asked council menbers Gabel,
Kramer, and Filibeck to remain for a few mnutes. He also asked the
city administrator, Marlene Thurn, to remain for a few mnutes.
Mayor Schneider stated the gathering was inpronptu, pronpted by the

frustration voiced by other nenbers of the council imediately
follow ng adjournment of the regular neeting. As various of the
council nenbers and the city admnistrator re-entered the neeting

room Mayor Schnei der closed the neeting room door behind them Al
menbers of the public had left the building. A notice of this
gat hering was not prepared or provided to the public. The persons in
the nmeeting room were Mayor Schneider, council nenbers Gabel,
Filibeck, and Kraner, and city administrator Marlene Thurn. The
di scussion that ensued was not tape-recorded, nor were mnutes kept.
The Mayor asked the nenbers of the council and the city adm nistrator
to remain to discuss the friction and strai ned working rel ati onships
of the city council and city adm nistration, strained due in |arge
part, he stated, to the performance and conduct of council nenber
Filibeck. Mayor Schneider indicated the itens of concern regarding
council rmenber Filibeck included, but were not I|imted to, the
fol | owi ng:

1. The appearance of repeatedly representing the personal
interests of friends in matters relating to a land sale
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and the renoval of trees located on city right of
way/ set back

2. Indicating at public neetings that the city council had
acted illegally in disposition of bids received during a
| and sal e. The city has been threatened with litigation
over the disposition of bids received during the sale
pr oceedi ngs.

3. Indicating at public neetings that other nmenbers of the
city counci | wer e hol di ng separ at e, unpubl i shed,
unadvertised, illegal neetings.

4. An inability to remenber from one neeting to the next the

context of discussion and disposition of agenda itens,
resulting in accusations at the public neetings that other
council menbers were lying to the public.

5. Providing to personal friends copies of information
possibly confidential in nature, relative to the city
engineer’'s dealings with a local contractor and the
contractor’s financial distress.

6. The appearance of wusing her elected position to pronote
the political interests of personal friends at public
nmeetings and in the nedia.

The Myor opened the discussion, indicating the above concerns.
After discussing sone of these concerns for approximately ten
m nutes, council nenbers Gabel and Filibeck becane engaged in a

heat ed di scussion. Council menber Filibeck rose, indicating that she
did not have to take this, and left the building. The three other
council nenbers and the city admnistrator remained and continued
di scussion for another twenty to thirty mnutes. Topics of
di scussi on i ncl uded:

1. How t he council could have better presented their concerns
to council menber Filibeck, and

2. Items one through six |isted above.

No notions were nade by council nenbers and no actions were taken by
the council. After discussion was ended, those present left.
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| SSUES

1. Whet her the gathering of the Lincoln Gty Council nenbers on the
evening of April 2, 1998, after the regular city council neeting
was a “nmeeting” under N.D.C.C. 844-04-19, the open neetings
I aw.

2. Whet her notice was provided to the public of this alleged
neet i ng.

3. Whet her this gathering of the Lincoln Gty Council violated
N.D.C.C. 8§ 44-04-19, the open neetings |aw.

ANALYSES

| ssue One:

For purposes of the open neetings law, “‘[nmeeting neans a formal or
informal gathering . . . of . . . [a&a] quorum of the menbers of the
governing body of a public entity regarding public business . . . .~
N.D.C.C. § 44-04-17.1(8)(a). “Quorunt usually neans one-half or nore
of the nmenbers of a governing body. N.D.C.C. 8§ 44-04-17.1(14). In
this case, four of the five city council menbers were present, which
is clearly a quorum Also, a city council is a “governing body” of a
“public entity.” 1998 N.D. Op. Att'y Gen. O56 (May 7 opinion to
City of Velva); 1998 N.D. Op. Att'y Gen. O45 (May 4 opinion to Bob
Dykshoorn) . See also N.D.C.C. § 44-04-17.1(6),(12). The issue is
whet her the gathering was in regard to “public business.” State |aw
provi des:

“Public business” neans all matters that relate or may
foreseeably relate in any way to:

a. The perfornmance of the public entity's governnental
functions, including any matter over which the public
entity has supervision, control, jurisdiction, or
advi sory power; or

b. The public entity’s use of public funds.

N.D.C.C. § 44-04-17.1(11) (enphasis added).

The discussion at this informal gathering related to a perfornmance
review of council nmenber Filibeck in her capacity as council nenber
and the effect of her actions in that capacity on the performance of
the city council’s governnental functions. Therefore, it is ny
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opinion that this informal gathering related to public business and
constituted a “neeting” subject to N.D.C.C § 44-04-19, the open
nmeetings | aw.

The fact that no notions were nmade by council nenbers and no actions
were taken by the council is not relevant in determ ning whether the
gathering was a neeting subject to the open neetings |aw If a
gathering relates to public business, the gathering constitutes a
“meeting,” even when no notions are made and no action is taken.

1998 N.D. Op. Att'y Gen. 056, O57; 1998 N.D. Op. Att’'y Gen. 045,
O 46.

| ssue Two:

State law requires that public notice nust be given in advance of al
nmeetings of a public entity. See N.D.C.C. § 44-04-20(1). No notice
was prepared or provided to the public of this April 2, 1998,
nmeeting. Therefore, it is ny opinion that notice was not provided to
the public in the manner required by N.D.C. C. § 44-04-20.

| ssue Three:

The open neetings law “is violated when any person is denied access

to a neeting under this section, unless such refusal, inplicitly or
explicitly comunicated, is due to a lack of physical space in the
nmeeting room for the person or persons seeking access.” N. D C C

8§ 44-04-19(1). Usually, a conplete failure to provide public notice
of a neeting as required in NDCC 8§ 44-04-20 is not also a
violation of N.D.C.C. 8§ 44-04-19 because there was no effort by the
governing body to deny access to the neeting. See, e.g., 1998 N D
Op. Att’'y Gn. O45. To the contrary, the governing bodies in those
situations have indicated to this office that the door to the neeting
was open to anyone who wanted to |isten.

Here, however, the door to the neeting was literally and figuratively
closed. Rather than announce at the end of the regular neeting that
the "inpronptu"” neeting to review Ms. Filibeck's job performance
would follow shortly, the mayor allowed the public to believe the
nmeeti ng was over and shut the door so that the public would not know
that the council was holding another nmeeting. Unli ke the other
situations reviewed by this office, the mayor took deliberate action
to nake sure no nenber of the public could attend the neeting.
Al though the door to the neeting was not shut in anyone's face, the
result was the sane. It is ny opinion that the public was
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constructively denied access to the April 2, neeting, in violation of
N.D.C. C. § 44-04-109.

CONCLUSI ONS

1. It is ny opinion that the gathering of the Lincoln City Counci
menbers on the evening of April 2, 1998, after the regular city
council neeting, constituted a “neeting,” as that termis used
in ND.C.C. 8§ 44-04-19, the open neetings |aw.

2. It is my further opinion that notice of this neeting was not
provided to the public as required by N.D.C.C. § 44-04-20.

3. It is nmy further opinion that this gathering violated N D.C C
§ 44-04-19, the open neetings |aw

STEPS NEEDED TO REMEDY VI OLATI ONS

Mnutes of the neeting that occurred imediately after the regular
council neeting of April 2, 1998, are included in the mnutes of the
April 2, 1998, regular nmeeting. These mnutes neet the requirenents
of NND.C.C. § 44-04-21(2).

A notice that the April 2, 1998, neeting at issue occurred needs to
be prepared and filed with the city auditor and posted at the city’'s
main office. N.D.C.C. 8§ 44-04-20(4). The notice nust also be
provided to the city' s official newspaper. N.D.C.C. § 44-04-20(6).
The notice nust contain the date, tinme, and |location of the neeting
and the topics that were considered at the meeting. N.D.C.C. § 44-
04-20(2). The notice nust also specify that mnutes are avail able
fromthe city auditor and copies of statenments about what transpired
at the neeting that were nmde available to the Attorney General’s
Ofice by each person in attendance at the neeting are available
imediately to any nenber of the public who wants a copy, free of
char ge. This notice of the occurrence of the April 2, 1998, neeting
at issue nust be posted, filed, and provided to the city newspaper
wi thin seven days of the date this opinion is issued.

Failure to take the corrective neasures described in this opinion

within seven days of the date this opinion is issued will result in
mandat ory costs, disbursenents, and reasonable attorney fees if the
person requesting the opinion prevails in a civil action under

N.D.C.C. § 44-04-21.2. ND.CC § 44-04-21.1(2). It may also result
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in personal liability for the person or persons responsible for the
nonconpl i ance. 1d.

Hei di Heit kanp
ATTORNEY GENERAL

Assi sted by: Leah Ann Schnei der
Assi stant Attorney General

bah
Encl osur es



